




















Q. Is this [the allocation limits] on the website? 

A. I don't know if it's on the website or not. It will be. And as the-- As the 
operators -- and we are now starting to get, like I said, this is evolving so 
there's kind of a phased implementation. We're waiting. Operators are. 
sending us their lease boundaries. It's a pretty complicated thing. We 
work out problems with the -- GIS layers. When they're all resolved, we 
calculate and send to the producers what their assimilative capacity is, and 
we will - - This isn 't on the website yet, but it's anticipated. Once we have 
kind of a complete picture, the whole bank itself will be-- will be there, 
and an operator can look and see what he has in balance in any particular 
month to be able to discharge. 

Deposition of Bill Dirienzo, October 23, 2007, Page 83-84 (italics added) (attached as 

exhibit "C"). Thus, there is no way for a permittee to be able to fully comply with the 

permit because the allocation limit has yet to be determined. DEQ does not provide 

sufficient fair notice by incorporating a placeholder for allocations into the general 

permits and "Plan" at this point in time. 

The current adjudication is the appropriate occasion for judicial action. Should 

EQC grant DEQ's partial summary judgment on this issue, the first and only time for 

comment (and appeal) of the inclusion of assimilative capacity allocation into the general 

permits and "Plan" will be in a piecemeal fashion as the petmits are issued. This is not a 

judicious result. The issue concerning whether the inclusion of the Assimilative Capacity 

Process in the permits provides "fair notice" to prospective permittees is ripe for review 

in the current proceeding. In the alternative, if the EQC determines the issue is not ripe, 

it f{Jllows that the inclusion of the Process in the permits does not provide the regulated 

public with "fair notice" (precisely because it does not provide guidance to permittees) 

and, hence, the Process should be stricken from the permits or the pennits should be 

remanded until such time as the Process is fully completed. 
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SUMMARY 

Based on the foregoing, there are material issues of fact concerning the ripeness 

of the two issues raised by DEQ. As such, DEQ's Motion for Summary Judgment must 

be DENIED. 

WHEREFORE, Petitioners respectfully request that the EQC deny DEQ's Motion 

for Summary Judgment. 

1'/'f 
RESPECTFULLY SUBMITTED this ~8 day ofDecember, 2007. 

Eric L. Hiser 
Matthew Joy 
Jorden Bischoff & Hiser, PLC 
7272 East Indian School Road, Suite 360 
Scottsdale, Arizona 85251 
( 480) 505-3900 

ATTORNEYS FOR PETITIONERS 
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Certificate of Service 

l.io.. 
I certify that on this ,;.{ t -day of December, 2007, service of a true and complete copy of 
Petitioners' Response to DEQ's Motion for Partial Summary Judgment in Consolidated 
File Nos. 06-3815,06-3816 and 06-3817 was made upon each party or attorney of record 
herein as indicated below. 

The ORIGINAL and ten (1 0) copies were filed by Federal Express and also emailing a 
.pdf version ofthe same on December J..i, 2007 with: 

Terri Lorenzon, Director I Attorney 
Wyoming Environmental Quality Council 
122 W. 25th Street 
Herschler Bldg., R. 1714 
Cheyenne, Wyoming 82002 

COPIES were served by Federal Express and emailing a .pdf version of the same on 
December ') l, 2007 with: 

Steve Jones 
Watershed Protection Program Attorney 
Wyoming Outdoor Council 
262 Lincoln Street 
Lander, Wyoming 82520 

Mike Barrash 
Senior Assistant Attorney General 
123 Capitol Ave. 
Cheyenne, WY 82002 

COPIES were served by Federal Express on December J..l: 2007 with: 

John Wagner 
Wyoming DEQ, Water Quality Division 
122 W. 251h Street 
Herschler Building, 4th Floor 
Cheyenne, WY 82002 

John Corra, Director 
WyomingDEQ 
122 W. 251h Street 
Herschler Building, 41h Floor 
Cheyenne, WY 82002 
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Fourmile Creek \Vatt~r>;hed Plan for Surfat·e 
Discharges Related to Coal Btd 1\lethanc 

Production 

\\)'oming Department' of En"ironmental Quality 
\Vater Quality l)ivision 

\VYPilES Prognun 

... 
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R,··, i'<!t ... ~:~L. ~l'{~ ~ ..... : \:, 

J•t:at:'\HT'rt~G PL\~ (;()\'F.R:\1.\G DISCHAR(;Es 01< PROI>H'EI} WATER FROM COAl, flED 
i\tKHL\:"F: WEtLS LOC\TF:D WIT fUN THE F0t1R:'\Utf. ('REEK Sl;B-R-\SJ~ OF Tl:IE POWI>ER 

RJ\ER HRAI~AGE. :\ORTUE:\STERX WYOMIN(; 

ln ;.11xvrJan~e \nth !h.: j)TO\I:>wns of thl.' Wyommg Em·1ronmcnlal Ouallt) .-\ct. bctlt!tc> that <U\' lw:at<d \"-Hhm th;;· 
Ft1urn11k l·r.::.;k ~~h-hasm of 1h~: Pow~kr Rm:r driltno.Jge located wnhm nunh<'i.bll~m Wymnmg that haw 1hc 
potcliHal to dtsdmrge groundwater protlucnl a~ 1he result of coal hed mclhane prndu~llon rn ~urlilct~ \\'akr-. of thc­
swtc of \\'yommg tntl!'t comply with t!n-; plan . 

Th1s penmttmg plan is approved under the pmvJslom of Chapt~r;,;. l and 2 of the Wyoming Wat~r Qu<Jhry Ruks aml 
R~..·guh.11 ions. 

lh1s penmttmg plan. !!<Werning l!H.lividual WYPDES permits authonzmg suriace J1S\:h::trges of groundwater 
produced as the result ofCBM operations. shall hecmnc efte~li\·c on the dme ofisswmce, and shall expire at 
midmgh1, live years after pem1itting plan ISSuance. All :individual Ilefnl!ls I:>Sut·.d under this phm alsu expire at. 
mit:hught. five years alkr the JX'nnifllfl_g plan is i~:sued . 

. ,;IJ 
. _____ 1,.,.~---

John V. ("orr 
Direct<l '- D artmenl ofbmronmcutal Quality 
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I APPEAL AND REVIEW OF THE ISSUA OF WYPDES GENERAL PERMITS KATHY SHREVE 

October 22, 2007 

Page 1 

1 BEFORE THE ENVIRONMENTAL QUALITY COUNCIL 

2 STATE OF WYOMING 

3 Dockets No. 06-3815, 06-3816, 06-3817 (Consolidated) 

4 ------------------------------------------------------

5 
IN THE MATTER OF THE APPEAL AND REVIEW OF THE ISSUANCE 

6 OF WYOMING POLLUTANT DISCHARGE ELIMINATION SYSTEM 
(WYPDES) GENERAL PERMITS 

7 

8 ------------------------------------------------------
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16 

DEPOSITION OF KATHY SHREVE 
Monday, October 22, 2007 

8:33 a.m. 

17 Taken in behalf of the Yates Petroleum, Marathon, 
Citation, pursuant to Notice, and in accordance with the 

18 Wyoming Rules of Civil Procedure, in the Yellowstone 
Room of the Herschler Bldg., 4 West, 122 W. 25th St., 

19 Cheyenne, Wyoming, before Merissa Racine, Registered 
Diplomate Reporter and Notary Public in and for the 

20. County of Laramie, State of Wyoming. 

21 

22 

23 

24 

25 

Q & A REPORTING 307.637.8469 



I APPEAL AND REVIEW OF THE ISSUANCE OF WYPDES GENERAL PERMITS 
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KATHY SHREVE 

Page 5 

1 PROCEEDINGS 

KATHY SHREVE, I ~ having been first duly sworn, was examined and testified 

I 
4 as follows, to-wit: 

5 
6 BYMR. JOY: 

EXAMINAnON 

7 Q. Good morning, Kathy. How are you doing this I 8 today? 

9 A. Fine. 

1 0 Q. Is it okay If I calf you Kathy? 

I~~ 
113 

14 
15 

A. Yes. 

Q. I didn't ask you. Please call me Matt. Could 

you state your full name for the record. 

A. Kathy Shreve. · 

Q. And could you spell your last name. 

16 A. S-h-r-e-v-e. 117 Q. Thank you. Could you give me your address and 

18 telephone number here at the Department of Environmental 

I ~~ Qu~~~he address Is 122 West 25th Street, Herschler 

21 

I~~ 
24 

125 

1 

I ~ 

Building, 4 West, Cheyenne, Wyoming, 82002. 

Q. And your phone number? 

A. 307-777-6682. 

Q. Thanks. What Is your title here at DEQ? 

A. My official title Is environmental program 

principal. 

Q. And what do you do? What does that entail? 

A. I do water quality modelling, and statistical 

4 analysis for the WYPDES program. I : ~: ~~~::.ou had your deposition taken before? 

7 Q. So you know the rules? I 8 A. Yes. 
9 Q. Just kind of ask you some questions. If Mike 

10 wants to object, give him an opportunity to. 

I ~ ~ ~~ ~=:ere actu~lly here last Thursday for Jason 

13 Thomas's deposition? 

114 A. I was. 

15 Q. You just mentioned that you do water quality 

Page4 

116 modelling for the WYPDES program. Can you explain that 

17 a little bit to me? 

18 A. What I do Is try to get a handle on how various 

119 things that we do might affect water quality In a 

20 certain stream, like, for Instance, I might look at 

21 flow, to try to get a handle on what average flows are 

I 22 for a particular water body, that sort of thing. 

23 Q. So do you use computer programs to--

24 A. Only basic things, like Access, and Excel spread-

sheets and things like that, GIS Information, that kind 

1 ofthing. 

2 Q. What Is GIS Information? 

3 A. Stands for Geographical Information System. It's 

4 a way of looking at data spatially, like, for Instance, 

5 In the form of a map. 

6 Q. How long have you worked for DEQ? 

7 A. It will be, let me think here, seven years in 

8 February. 

9 Q. Have you worked In the WYPDES program all that 

10 time? 

11 A. Yes. 

12 Q. Old you do a similar type of work In the past 

13 before coming to DEQ? 

14 A. No. 

15 Q, What did you do before? 

16 A. The job I had Immediately before I started 

17 working for DEQ, I was a data processor for a 

18 geophysical company called Verltas. 

19 Q. Could you spell that, please? 

20 A. v-e-r-1-t-a-s. 

21 Q. Thanks. Are you currently Involved In the 

22 watershed based permitting program? 

23 A. I am. 

24 Q. How long have you been Involved In this program? 

25 A. Since it started. I was In on the Pumpkin Creek 

Page6 

1 general permit development, and that was one of the 

2 first watersheds that we tackled. 

3 Q. Okay. I believe last week that Jason Thomas 

4 mentioned that he thought you were the primary permit 

5 writer for Pumpkin Creek; Is that correct? 

6 A. That's right. 

7 Q. For the Pumpkin Creek general permit? 

8 A. Right. 

9 Q. And also for the Fourmile watershed plan; is that 

10 right? 

11 A. That's right, yes. 

12 a. Let me ask you, If I could, why did you issue 

13 a -- or why did DEQ Issue a plan for Fourmile Instead of 

14 a permit? 

15 A. Based on comments that we got from primarily the 

16 landowners, we recognized that there were probably some 

17 unique Issues In the Fourmile Creek drainage that would 

18 better be addressed under a plan than a general permit; 

19 primarily the rugged topography In that area would 

20 probably necessitate some creative erosion prevention 

21 plans that could not be as easily addressed under a 

22 general permit. 

23 Q. can you explain that a little bit more for me, 

24 please? 

25 A. In Fourmile Creek the terrain Is very rugged. 125 
October 22, 2007 Q & A REPORTING 307.837.8469 



I APPEAL AND REVIEW OF THE ISSUANCE OF WYPDES G:::~L PERMITS KATHY SHREVE 
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I 
1 You have quite precipitous drop-offs, and I'm trying to 

2 think of the right word, headcuts and so on and so forth 

3 going on In the Fourmile Creek drainage. And In order 

4 to discharge down those streams with those -- with that 

I 5 extreme topography and those head cuts and the erodible 

6 soils in the Fourmile Creek drainage, they're probably 

7 

I : 
going to have to develop site specific erosion 

prevention plans. And those type of site specific plans 

are not easily addressed under a general permit. Once 

10 you Issue a general permit, you're pretty much held to 

111 the requirements In the general permit and can't add or 

12 take away anything once It's issued. 

113 Q. Are there other differences between the-- Let me 

14 back up. Are there other, I guess, differences, In 

15 broad strokes, between the Fourmile plan and the Pumpkin 

16 Creek permit or the Willow Creek permit? 

117 A. There might be some minor differences as far as 

18 discharge water quality between Fourmile and Pumpkin 

119 Creek. Those -- but those things could easily be 

20 addressed under the general permit. It was the 

21 topography that led us to believe that plan might be 

122 
23 

24 

better suited for Fourmile Creek. 

Q. So is the erosion plan, did you -- what did you 

call--

125 A. Erosion prevention plan. 

PageS 

Q. Is that the difference between the Fourmile plan 1 

I ~ and the general permits? 

A. Right. 

4 

I : 
Q. What is your understanding of how the plan Is 

implemented? 

A. Under the plan, people would come in for 

I 
7 individual surface discharge permits, individual WYPDES 

8 permits, which we would Issue using the plan as a 

9 template for their Individual permits. 

10 Q. So It's fairly similar to a general permit? 

111 A. It's similar. Ygu just have a little bit more 

' · 12 flexibility on some of the other requirements, for 

example, the erosion prevention plans. 

14 Q. Now, I know that the Fourmile plan has specific 113 

15 effluent limits set fourth in It for EC and SAR, for 

116 

17 
18 

example? 

A. Right. 

Q. So even though a permittee is going to come in 

I.. 19 and apply for an Individual permit under the plan, that 

20 permittee Is still going to be held to the effluent 

21 limits set forth In the plan; Is that right? 

122 A. Right. 

23 Q. What -- You heard me asking Jason quite a bit 

24 about his role in the watershed based permitting 

1 A. It was very similar to Jason's role. We set up 

2 meetings. We met with the various -- identified the 

3 various stakeholders. We contacted them telling them 

4 what we were planning to do. Then we met with them over 

5 a series of meetings. And I can't remember exactly how 

6 many we had, but It was at least half a dozen different 

7 meetings, describing to them what we were planning to 

8 do, soliciting information from them; working with them 

9 to help them understand some of the things related to 

10 WYPDES permitting that they perhaps had not had cause to 

11 try and understand before; tli.at sort of thing. 

12 Q. And you attended these meetings? 

13 A. Yes. 

14 Q. In your opinion why do you think the general 

15 permitting program such as the Pumpkin Creek general 

16 permit is advantageous versus Issuing Individual 

17 permits? 

18 A. It provides the WYPDES program with a 

19 bureaucratically efficient -- I know that's an oxymoron, 

20 but a bureaucraticaUy efficient way of issuing permits, 

21 and It also provides the operators who are seeking 

22 permits a mechanism through which they know what's 

23 required of them, they know what their limits are going 

24 to be up front. So it's advantageous on both sides, I 

25 think. 
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1 Q. What are some of the reasons that, as far as you 

2 know, that DEQ decided to go down the general permit 

3 road instead of Individual permits? was it basically 

4 just for the bureaucratic streamlining? 

5 A. It was mainly for streamlining, and we felt that 

6 we were far enough along in the coal bed methane plan 

7 that we had a pretty good idea of what effluent quality 

S was, what limits were needed and that sort of thing. 

9 Q. I know Jason did it, I'm going to ask you a lot 

10 of the same questions I asked Jason, and I'm not going 

11 to pick apart answers, It's just to help me. This 

12 weekend I went back over and reviewed what Jason had 

13 mentioned to me, and I had some questions, so I'm going 

14 to ask you a lot of the same questions. And there might 

15 be, you know-- I might ask you kind of from a different 

16 angle, is the way I'm approaching this. 

17 Jason and I talked a lot about what DEQ does when 

18 they look at a watershed, just in general now, to 

19 determine whether or not a general permit such as the 

20 ones that have been issued, is appropriate. can you 

21 sort of run me through those steps? 

22 A. Well, we realized early on when we were 

23 considering the general permit development, that a 

24 general permit for the entire Powder River Basin 

25 probably would not be appropriate due to site specific 125 process. can you explain what your role was or is? 

.. October 22, 2007 Q & A REPORTING 307~637.8469 



Exhibit C 



I 
II 

I 
I 

I 
I 

APPEAL AND REVIEW OF THE ISSUANCE OF WYPDES GENERAL PERMIT BILL DIRIENZO 
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2 STATE OF WYOMING 

3 Dockets No. 06-3815, 06-3816, 06-3817 (Consolidated) 
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5 
IN THE MATTER OF THE APPEAL AND REVIEW OF THE ISSUANCE 

6 OF WYOMING POLLUTANT DISCHARGE ELIMINATION SYSTEM 
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12 

13 
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15 

16 

DEPOSITION OF BILL DIRIENZO 
Tuesday, October 23, 2007 

8:34 a.m. 

17 Taken in behalf of the Yates Petroleum, Marathon, 
Citation, pursuant to Notice, and in accordance with the 

18 Wyoming Rules of Civil Procedure, in the Yellowstone 
Room of the Herschler Bldg., 4 West, 122 W. 25th St., 

19 Cheyenne, Wyoming, before Meiissa Racine, Registered 
Diplomate Reporter and Notary Public in and for the 

20 County of Laramie, State of Wyoming. 
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1 doing to try and create what this pie Is that we are 

I 2 going to divide up. So when you get your one percent of 

3 assimilative capacity or your five percent, and you want 

4 to apply for a permit to discharge, we know how -- how 

5 I much water you'll be able to discharge, and so do you. 

MR. BARRASH: Is this part of the lawsuit, 6 

7 that's being used in the lawsuit? 

I 8 

9 

10 

I 11 
.· 12 

I~! 
15 

I~~ 
18 

I;~ 
21 

I~~ 

A. I don't know. This is what we're using to 

Implement the assimilative capacity program. 

MR. BARRASH: Okay. 

A. I don't know how much this is in the lawsuit or 

not. 

Q. (By Mr. Joy) Does that actually break it down 

into pounds --

A. Yes. 

Q. -- as well? Wow. I know some people that might 

be interested in that. 

MR. BARRASH: Is that available on the 

website? 

A. It's not secret. In fact, we've -- we've had to 

allocate some to people, I mean we tell them what their 

load is. 

MR. BARRASH: Is this on the website? 

2 

3 

4 

5 

6 

(Recess from 11:58 a.m. until 12:02 p.m.) 

Q. {By Mr. Joy) Okay. 

A. Now, these aren't titled very well. 

Q. Why don't we refer to one as Ffna! Cafes? 

A. That's TDS. 

Q. Okay. Is this, the one that says Final Cales up 

7 here, Is TDS? 

8 A. Yeah. 

9 MR. BARRASH: Exhibit 1. 

10 MR. JOY: There we go. That's why we just 

11 did that. 

12 A. And Exhibit 2, sodium. 

13 Q. (By Mr. Joy) Sodium. 

14 MR. JONES: Just so we know, Exhibit 2 is the 

15 one that said AsslmCap at the top. 

16 A. Yes. 

17 Q. (By Mr. Joy) Okay. 

18 A. And the columns are all pretty much 

19 self-explanatory. The column next to the end on the 

20 right would show the number of pounds of either sodium 

21 or TDS that are available each month. That's the sodium 

22 and TDS pies. 

23 Q. Okay. Let me-- Let's kind of go through this a 

24 A. I don't know if it's on the website or not. It 24 little bit. So we have original Powder. This Is the 

ll-2_5 __ w_i_ll_b_e_. _A_n_d_a_s_t_he_--_A_s_th_e_o..c.p_e_ra_t_o_rs_-_-_a_n_d_w_e_ar_e_P_
8
_
9
_e_

8
_
4
_+-2_5_f_ift_h_c_o_lu_m_n_fr_o_m_th_e_l_eft_. _w_e_h_av_e_a_co_l_u_m_n_e_n_ti_tl_e_dP_a_g_e_

8
_
6
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1 now starting to get, like I said, this is evolving so 1 Original Powder River Median Monthly Concentration SC. 

I 2 there's kind of a phased implementation. We're waiting. 2 And what is that? 

3 Operators are sending us their lease boundaries. It's a 3 MR. BARRASH: That's Exhibit 1 you're talking 

4 pretty complicated thing. We work out problems with 4 about? 

I 5 the -- with the GIS layers. When they're all resolved, 

6 we calculate and send to the producers what their 

7 

1: 
assimilative capacity is, and we will -- This isn't on 

the website yet, but it's anticipated. Once we have 

kind of a complete picture, the whole bank itself will 

1.. 10 be -- will be there, and an operator can look and see 

11 what he has in balance In any particular month to be 

12 able to discharge. 

1.. 13 Q. (By Mr. Joy) Okay. 

•c•_ 14 A. So these two sheets, one shows-- One shows 

I 
I 

15 sodium and the other shows TDS. And the way that that 

16 would calculate in June, you come all the way over here. 

17 We add this last credit. This last thing is when they 

18 first had this concept they put them into credits, which 

19 one credit Is ten pounds. If you want to look for the 

20 actual poundage It's here. 

21 MR. JONES: Excuse me. Could we maybe make 

5 MR. JOY: This is Exhibit 1, in Final Cales. 

6 A. What number does that represent you mean? 

7 Q. (By Mr. Joy) Yeah. 

. 8 A. I -- Well, Kathy Is the -- is the person who can 

9 most explain exactly, but I believe that is just the 

10 

11 

specific conductance number, the median specific 

conductance number for January. And then the next 

12 column, concentration TDS, that specific conductance is 

13 converted to TDS because TDS is what has to be managed. 

14 You can't have a load of spedfic conductance, so It 

15 gets converted to a TDS, or a total dissolved solids. 

16 And then the rest of the calculations follow from that. 

17 And then --

18 Q. So the column entitled on the same Exhibit 1, 

19 Montana standard EC, that's the --That's the EC --

20 A. Right. That would be the 2000, or if it's in 

121 January it might be 2500 times . 762, to convert it. 
1 I ~~ this an exhi:~ a~~:e~::~,e:h: :~:~dbso~:: a good idea. I ~~ the ~~w~::~~v~r 1;~; ~~~ir water quality standard for !i 

24 (Th~reupon the instrument described herein 24 A. Yes. J 
I···· ' 25 was identified as Deposition Exhibits 1 & 2.) j 25 Q. Okay. Surface water quality standard. And then 
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